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I. INTRODUCTION.

Appellant, Richard Hopp appeals from the order entering judgment
in favor of respondent, City of Los Angeles® following an order granting
City’s motion for judgment on the pleadings as entered on March 3, 2009
in Department 55 of the Los Angeles County Superior Court, the Honorable
Malcolm Mackey, presiding. (AA:129)* Judgment was entered on March
3, 2009, and Notice of Entry of Judgment was served on March 12, 2009.
(AA:133) Hopp filed a timely notice of appeal on April 8, 2009. (AA:138)

II. STATEMENT OF FACTS.

Hopp is an avid collector of books, documents, and ephemera as a
hobby. (AA:001 at § 3) He dees not hold himself out as being in the
business or occupation with respect to his collecting or hobby activities
whether with respect to books or the other items such as documents,
ephemera, etc. He has not engaged in, conducted managed, or carried on
the "business" (as defined by City’s ordinance) of buying, selling,
exchanging or otherwise dealt in secondhand books.?

City’s employees who are responsible for enforcing various City

' For convenience, appellant shall be referred to as "Hopp" and respondent,
City of Los Angeles shall be referred to as "Clty

2 References to the Appellant’s Appendix shall be made by use of the letters
"AA" followed by the page number, and where applicable a paragraph number.
References to the Reporter’s Transcnpt shall be made by use of the letters "RT"
followed by the page number.

* City has failed to address any issues relating to the applicability of the
secondhand dealer’s license to Hopp’s collecting activities, despite the fact that
certain items which Hopp also collects, such as documents, transcripts, and
ephemera clearly do not fall within the deﬁmuon of books. See fn. 5.
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ordinances relating to the conduct of various businesses have threatened to
arrest Hopp for violation of one or more 6rdinances if he fails to secure a
secondhand book dealer’s permit. ' Accordingly, Hopp filed the instant
action seeking a declaration ofihi:s rights, duties, and obligations (if any)
pursuant to City’s current ordinances.

City filed a motion for judgment on the pleadings as to Hopp’s
complaint. The motion was brought pursuant to Code of Civil Procedure
section 438 on the ostensible grounds that the complaint fails to state facts
that constitute a cause of action agairisf ((fity;: inasmuch as City asserted that
the challenged ordinance (Los Angelel:‘s Muf;‘icipal Code § 103.310) is valid,
constitutional, and "applies to the aétiiiﬁes of Plaintiff Richard Hopp
("Hopp") as alleged in his complainti g 'City’s motion at p. 2:1-4.

Hopp argued that irrespécﬁve of whether the ordinance(s) in question
are constitutional, or whether such drdinances have been preempted by state
law, the ordinances to not apply to his ébﬁecting activities, and thus, the
complaint properly states a cause ‘<!)lf ééﬁon‘ for declaratory relief.

In Respondent’s brief, Cify concedes that Hopp is not engaged in

business and does not engages in sales of books.*

4 City’s counsel misrepresented the facts during the course of the oral

hearing when he argued that "Mr. Hopp provides a service of advertising that he
has books for sale." See, RT at p. 2:27-28. This statement apparently swayed
the court which as expressed in the court’s tentative ruling had recognized that
factual issues were present that precluded a judgment on the pleadings (e.g.
whether Hopp is engaged in business, and sells his books). In the instant case,
it is abundantly clear that the court went beyond the allegations of the complaint
and those matters that would be subject to judicial notice by accepting that Hopp
was doing something other than as alleged in his complaint. See, RT at p. 3:15-
28. In the context of a motion for judgment on the pleadings, it is not for the
court to determine the facts, but rather to look only at the allegations of the
complaint and those matters that are properly subject to judicial notice.
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In the instant case, it is clear that the court went beyond the
allegations of the complaint anéi those matters that would be subject to
judicial notice. See, RT at p. 2:18 Z'4:2; see also, fn. 4. It wasn’t for the
court to determine the facts, but rather to look only at the allegations and

those matters that were subject to judicial notice.

III. STANDARD OF REVIEW.

City concedes that Hopp has adyancéd the proper standard of review
applicable to an appeal from an order granting judgment on the pleadings
as de novo; that is, the court must exeréise its independent judgment about
whether the complaint states a cause of action as a matter of law. Smiley
v. Citibank (1995) 11 Cal. 4th 138, 146,“ affd. (1996) 517 U.S. 735, 116
S. Ct. 1730, 135 L. Ed 2d 25. Cityucertainly does not argue that a
different standard of review should apply.

Like a demurrer, a movingr 4defendant is entitled to judgment on the
pleadings only if the plaintiff’s complamt does not state a cause of action.
In considering a motion for judgment on the pleadings, the court generally
must look only to the face of the pleading under attack. Howard Jarvis
Taxpayers Assn. v. City of Riverside (1999) 73 Cal. App. 4th, 679, 685.
All facts alleged in the complaint are admitted for purposes of the motion,
and the court determines whether those facts constitute a cause of action.
Id. However, as with a demurrerv, the court may consider matters which
are subject to judicial notice. Id .
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IV. RULES OF STATUTORY CONSTRUCTION.

As City pointed out in its moving papers (AA:015), in order to
understand the ordinance at issue, one must first understand the rules of
- statutory construction. City and Hopp have little, if any, dispute regarding
the applicable rules of statutory construction which apply equally to
ordinances. County of Madera v. Superior Court (1974) 39 Cal. App. 3d
665. In short, the rules of statutory construction may be summed up by the
following:

"Our fundamental task in construing a statute is to
ascertain the intent of the lawmakers so as to effectuate the
purpose of the statute. (Citation) We begin by examining the
statutory language, giving the words their usual and ordin
meaning. (Citation) If there is no ambiguity, then we
presume the lawmakers meant what they said, and the plain
meaning of the language governs. (Citation) If, however, the
statutory terms are ambiguous, then we may resort to
extrinsic sources, including the ostensible objects to be
achieved and the legislative history. (Citations) In such
circumstances, *we select the construction that comports most
closely with the apparent intent.of the Legislature, with a
view to promoting rather than defeating the general purpose
of the statute, and avoid an interpretation that would lead to
absurd consequences.”" Day v. City of Fontana (2001) 25
Cal. 4th 268, 272. ' )

"Furthermore, we consider.portions of a statute in the
context of the entire statute and the statutory scheme of which
it is a part, giving significance to every word, phrase,
sentence, and part of an act in pursuance of the legislative
11)16 3osa." Curle v. Superior Court (2001) 24 Cal.4th 1057,

"[A] construction ﬁlaking soihe words surplusage is to
be avoided." Watkins v. Real Estate Commissioner (1960) 182
Cal.App.2d 397, 400. B
Again, City has no argunieﬁt that prp- has correctly identified to
applicable rules of statutory construction,

I
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V. APERSON WHO MERELY COLLECTS BOOKS SOLELY AS
A HOBBY IS NOT ENGAGED IN BUSINESS AS A
Sgggﬁgﬁﬁlgl})}OOK DEALER AS DEFINED BY LAMC
In his complaint, Hopp alleged that he is and has been an avid

collector of books, documents, and ephemera as a hobby, and that items he
purchases are for his personal use and not for resale. (AA:001 at §3) He
also alleged that he does not hold himself out as a business or occupation
with respect to his collecting and hobby activities. (AA:002 at § 3) Hopp
further alleged that City’s employyeve?s' who are charged with enforcing its
ordinances have asserted that he is feéuiréd to obtain a secondhand book
dealer’s permit in order to continpe purchasing books as part of his book
collecting activities, and havé ‘ttﬁlreatened.him with arrest if he does not
comply.’ (AA:001 at 19 8, 9 a.nd’12)

By way of his complaint, _Hopp: _eisserted that since he was not
ordinances which purport to regulaté - secondhand book dealers or
secondhand dealers of goods. He further asserted that the ordinance which
City argued was applicable to I;iln was preempted by state law, and
otherwise unconstitutional. |

Shortly after filing its answer, City filed a motion for judgment on
the pleadings. In its motion, City argued that Hopp (and presumably any

other person who collects used books) isE'Sﬁbject to its secondhand book

* Since documents and ephemera are not books, to the extent that Hopp

were required to obtain a secondhand book dealer’s permit for the sole purpose
collecting previously owned books, City would likely demand that he also obtain
a secondhand dealer’s permit which is applicable to persons who are in the
business of dealing in secondhand or rebuilt or reconditioned goods, wares and

merchandise. See, LAMC § 103.311(a)(1). (AA:114) See discussion, infra.
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dealer permit requirements. City quoted the portion of Section 103.310,
subd. (a)(1) which provides: ""'SECONDHAND BOOK DEALER’ means
a person engaging in, conducting, managing or carrying on the business of
buying, selling, exchanging or otherwise dealing in secondhand books..."®
(Emphasis added.) (AA:114) ‘

In its motion for judgment on the pleadings, City argued that the
definition of the word "business" was critical to the determination of the
issues (i.e., whether Hopp was not subject to regulation by City’s ordinance
he is merely a collector, and thu_s_, not engaged in business); and that the
definition of the word "business" is fundamental to the statutory
construction of the ordinance.’ )

City apparently has abandoned its attempt to expand the standard
dictionary definition of business that it argued to the court. See, AA @ p.
21:12-14 (including fn. 3). City now concedes that the word "business" is

defined within its own statutory scheme to wit: "Business means any

6 The definition of a secondhaﬁd book dealer also applies to those engaged

in the business of buying, selling or otherwise dealing in "secondhand magazines,
secondhand text books or secondhand educational materials."

7 In its motion, City proceeded to refer to a standard dictionary for a

definition of the word "business" despite the fact that the word is also defined
(albeit in more restrictive terms) in Black’s Law Dictionary. Despite its reference
to a standard dictionary, City also acknowledged that the word "business" is
defined within its own statutory scheme to wit: "Business means any occupation,
trade, establishment or concern, regardless of form, which provides services,
products or entertainment for which a permit is required under this article,
whether or not a permit has been granted, sought, applied for, denied, revoked
or suspended. (Emphasis added.) LAMC § 103.01. City proceeded to adopt an
untenable position that the term "business" as covered by its ordinance includes
any person carrying on the "function" of buying secondhand books. AA at p.
21:24-25. City’s argument failed to conform with the rules of statutory

construction for all the reasons set Appellant’s Opening Brief.

6



occupation, trade, establishment or concern, regardless of form, which
provides services, products or entertainment for which a permit is required
under this article, whether or not a permit,;has been granted, sought, applied
for, denied, revoked or suspended. (Emphasis added.) LAMC § 103.01.

However, City continues to advance the untenable position that the
term "business" as covered by its ordinance includes any person carrying
on the "function" of buying secondhand books (and presumably secondhand

goods other than books as well).

A. THE USUAL AND ORDINARY LANGUAGE OF THE LOCAL
ORDINANCE CLEARLY EXCLUDES THOSE WHO LIMIT
5113111%1({) NL'AACLT%J%I]:]HES TO BUYING OR COLLECTING FOR
Section 103.310, subd. (a)(1) defines a secondhand book dealer to

include any person: B

®  engaging in the business; |

B conducting the business;

®  managing the business; or . -
®  carrying on the business;

of buying, selling, exchanging or otherwise dealing in secondhand books.
City ignores the words "engaging in, conducting, managing or

carrying on the business" as fou'n'c‘l in its :(.>fdinance, but instead focuses on

the word "dealing” in the context of second hand books. The definition of

"business" as used in City’s ordinance means "any occupation, trade,

establishment or concern, regardlesé of form, which provides services,

products or entertainment..." (Emﬁhasis added.) LAMC § 103.01.

(AA:108) Despite the existence of the limited definition with in its

7



ordinance City continues to argues that a person could be in the business of
"buying" or otherwise "dealing" with books and covered by the ordinance
irrespective of whether such person does not engage in any occupation or
trade, or operate an establishment or concern which provides services,
products or entertainment. Respondent’s brief at p. 3-4.

It is abundantly clear that Hopp’s activities relating to his collecting
books (or other goods) for his personal use constitute neither an occupation
nor a trade. There is nothing in the pleadings to the contrary. Moreover,
Hopp does not operate an estaBHshmeht or concern "which provides
services, products or entertainment...;’ |

City ignores the words "ehgéging in, conducting, managing or
carrying on the business" and the definition of business as found in its
ordinances, because its argument»‘is nonsensical otherwise.®

Although City took exceptibn to 'Hoplp’s citation to the definition of
the word business, the deﬁnitioﬁ of the word "business" offered by Hopp
is found in Black’s Law Dictionary is consistent with California case law
which has addressed the meaning of the word "business." Union League
Club v. Johnson (1941) 18 Cal. 2nd 275, 278 [the word "business" as used
in similar statutes "ordinarily means a business in the trade or commercial
sense, one carried on with a view to pfoﬁt or livelihood"]; City of Los
Angeles v. Cohen (1954) 124 CalApp 2d 225 , 228 ["Business is defined
as that which occupies the time, -attention, or labor of men for the purpose

of profit or improvement."]. City argues that the foregoing case law cited

¥ City recognizes the folly of its argument, by arguing further that [LAMC]
section 103.310 does not seek to regulate "businesses” at all. Respondent’s Brief
at p. 5. :



